Internal Revenue Service, Treasury

provisions of law (including the provisions of
law relating to interest, penalties and re-
funds) applicable with respect to the taxes
imposed by Title I of the Revenue Act of 1934
and not inconsistent with section 3 of the act
are applicable with respect to the assess-
ment, collection, or payment of excess prof-
its on contracts and subcontracts coming
within the scope of the act and to refunds of
overpayments of profits into the Treasury
under the act. Claims by a contracting party
for the refund of an amount of excess profit,
interest, penalties, and additions to such ex-
cess profit shall conform to the general re-
quirements prescribed with respect to claims
for refund of overpayments of taxes imposed
by Title I of the Revenue Act of 1934 and, if
filed on account of any additional costs in-
curred pursuant to guarantee provisions in a
contract, shall be supplemented by a state-
ment under oath showing the amount and
nature of such costs and all facts pertinent
thereto.

(b) Administrative procedure for the deter-
mination, assessment and collection of ex-
cess profit liability under section 3 of the
act, sections 650 and 651 of the Internal Rev-
enue Code, and this part, and the examina-
tion of reports and claims in connection
therewith will be prescribed from time to
time by the Commissioner of Internal Rev-
enue.

MITIGATION OF EFFECT OF RE-
NEGOTIATION OF GOVERNMENT
CONTRACTS

§1.1481-1 [Reserved]

Tax on Transfers To Avoid Income
Tax

§1.1491-1 Imposition of tax.

Section 1491 imposes an excise tax
upon transfers of stock or securities by
a citizen or resident of the United
States, or by a domestic corporation or
partnership, or by a trust which is not
a foreign trust, to a foreign corpora-
tion as paid-in surplus or as a contribu-
tion to capital, or to a foreign trust, or
to a foreign partnership. The tax is in
an amount equal to 27% percent of the
excess of (a) the value of the stock or
securities so transferred over (b) its ad-
justed basis, as provided in section
1011, for determining gain in the hands
of the transferor.

[T.D. 6500, 256 FR 12082, Nov. 26, 1960]

§1.1493-1

§1.1492-1 Nontaxable transfers.

(a) The tax imposed by section 1491
does not apply:

(1) If the transferee is an organiza-
tion (other than an organization de-
scribed in section 401(a) exempt from
income tax under the provisions of sec-
tions 501 to 504, inclusive; or

(2) If before the transfer it has been
established to the satisfaction of the
Commissioner that the transfer is not
in pursuance of a plan having as one of
its principal purposes the avoidance of
Federal income taxes.

(b) Whether a transfer of stock or se-
curities is in pursuance of a plan hav-
ing as one of its principal purposes the
avoidance of Federal income taxes is a
question to be determined from the
facts and circumstances of each par-
ticular case. In any such case where a
transferor desires to establish that the
transfer is not in pursuance of such a
plan, a statement of the facts relating
to the plan under which the transfer is
to be made or was made, together with
a copy of the plan if in writing, shall be
forwarded to the Commissioner of In-
ternal Revenue, Washington, DC 20225,
for a ruling. This statement shall con-
tain, or be verified by, a written dec-
laration that it is made under the pen-
alties of perjury. A letter notifying the
transferor of the Commissioner’s deter-
mination will be mailed to the trans-
feror.

[T.D. 6500, 25 FR 12082, Nov. 26, 1960]

§1.1493-1 Definition of foreign trust.

For taxable years beginning before
January 1, 1967, a trust is to be consid-
ered a ‘‘foreign trust” within the
meaning of chapter 5 of the Code, if, as-
suming a subsequent sale by the trust-
ee, outside the United States and for
cash, of the property transferred to the
trust, the profit, if any, from such sale
(being income from sources without
the United States under the provisions
of part I (section 861 and following),
subchapter N, chapter 1 of the Code),
would not be included in the gross in-
come of the trust under subtitle A of
the Code. For taxable years beginning
after December 31, 1966, the term ‘‘for-
eign trust,” as used in chapter 5 of the
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